MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 818 OF 2011
DISTRICT: - JALNA.
Vasant S/o Shivbahadur Shrivas,
Age — 29 years, Occu. Erstwhile

Nhavi (Barber) in S.R.P.F.-III “C”,
Commandant, Jalna. .. APPLICANT.

VERSUS

1] The State of Maharashtra,
[Copy to be served on GPA)

2] The Commandant, S.R.P.F.,
Group-II, Jalna, “C” Company. .. RESPONDENTS.

APPEARANCE Shri A.S. Deshmukh - learned
Advocate for the applicant.

Shri M.P. Gude — learned Presenting
Officer for the respondents.

CORAM :  HON’BLE SHRI RAJIV AGARWAL,
VICE CHAIRMAN (A)
AND
HON’BLE SHRI J.D. KULKARNI,
MEMBER (J)
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JUDGEMENT
[Per : Hon’ble Shri J.D. Kulkarni, Member (J)]

The applicant viz. Vasant S/o Shivbahadur Shrivas,
was serving as a Navhi (Barber) under respondent No. 2,
the Commandant, S.R.P.F., Group-II, Jalna, “C” Company.
Vide impugned order dated 3 November, 2009 he was
removed from service for the alleged act of misconduct by
Commandant, S.R.P.F., Group-II, Jalna, “C” Company, as
a result of Departmental enquiry initiated against him.
Against the order of removal from service as aforesaid the
applicant filed an appeal before the respondent No. 1,
Special I.G., S.R.P.F., Nagpur. The said appeal filed by the
applicant came to be dismissed vide order dated 20t April,
2010 and, therefore, the applicant has filed the present
Original Application. The applicant has prayed that the
order passed by respondent No. 2 dated 37 November,
2009 and order passed by the Appellate Authority dated
20t April, 2010 confirming the order passed by

respondent No. 2 may be quashed and set aside and
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respondent No. 2 be directed to allow the applicant to join

duties as a barber with S.R.P.F. Group-III, Jalna.

2. It seems that the applicant was served with a charge-
sheet dated 10.6.2008, whereby 4 charges were framed

against him and the said charges are as under: -

“9. gl k& 8/&/R000 A et sEigaAR i $/& /000 A
¢/&/R000 wid 9 o AN =0 @ 3 aw Fatza JEt 3w
U ¢ Gad JapiAEl ordl ST BRI a5 IStaR I
JFeR aAfHciie [ U HAD 93 [elid 08/08 /000 3T
Tedid og/0&/R000 ASH 9R00 TSE AR IR BRAFA
FHROAA 3. AR IS g GFal Al BHRU 22AgA Siciett 3@, BRI’
d%6! I BleTaelld FJAT AlgR dletetd <A@

. [&aiw 0%§/0§/000 AsSH 23.88 TG ARAR AUALSA J3
JANAAR SNARA AAYD U BHUl 3 (@ el HUAE 3RS
FoR! WHIR 3Mel. ! JFa! AMSHIN goR FIAd g HENER
(e SEEA FHE DBEALAT (E2 3 303,

3. TSR geell ARAR AMUAR gscll AMA IRAR AMWASA d =
R gRel AfdRad R BURIE! B ARIGRE Uiiget

(G FUGIE AT T dost dFet Uebed A gk Bl

8.  aid AURUEAR FE aide HRAE W AWE AR
Gens e Bell. d INFHR TRWIRAG! IC URIRA FgE! HaTAEATA
ARARA AlFel d AR F TNl Joa! HARId Bige s 31
BgE GRS [IBe2 UIehiA T AR AR ST AL FEA G
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SR S 3. FgUEIA A g e g RIAUA WellH JRA &
QYR 3RIEH AANR GBI sl BRIR 3.
3. Due departmental enquiry was conducted and

ultimately the applicant was removed from service.

4.  According to the applicant, from the charges framed
against him in departmental enquiry it will be seen that at
the most charge No. 1 can be said to be a charge. The
other charges cannot be said to be charge at all. We find
sum and substance in the contention raised by the
applicant as charge Nos. 2, 3 & 4 are statements of facts.
The fact that the applicant was present when one Shri
Suresh Ramavatar Shrivas came on the presentee ground
crying that his throat was cut. Such statement cannot be
a charge. Similarly the fact that the incident took place in
the barber shop and that nobody had seen the applicant
at that time and, therefore, the applicant only was present
there cannot be a charge. At the most it is a statement of
fact. So far as charge No. 4 is concerned, it is stated that
the applicant did not leave the headquarter though he

sought permission to leave headquarter after getting leave
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sanctioned on the ground of some religious function. It
can be a charge that the applicant was arrested as a
suspect in a crime and crime was registered against him
and, therefore, his arrest has lowered down the image of
Police Department. If the charges of murder are proved
against the applicant the said charge can be said to be a
charge, but admittedly the applicant has been acquitted
honorably from the charge 302 of IPC. It is also material
to note that the applicant was never charged in the
departmental enquiry as regards alleged murder

committed by him.

5. In view of the aforesaid circumstances the only
material charge framed against the applicant in
departmental enquiry seems to be charge No. 1, whereby
it was alleged that the applicant vide application for one
day casual leave obtained permission to leave the
headquarter from 5.6.2007 to 8.6.2007, but did not leave
headquarter. He was relived on 4.6.2007 at 1900 hours,
but in stead of proceeding on leave he remained at

headquarter and, therefore, it is alleged that he gave false
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reason for obtaining one day casual leave and remained at
headquarter though he was permitted to leave

headquarter.

6. From charge itself it is clear that the applicant was to
leave headquarter for 4 days out on which 3 days were
weekly holidays and he proceeded on casual leave for 1
day only. Learned Advocate for the Applicant submits
that if the totality of the charge is taken into
consideration, it will have to be seen as to whether the
impugned order of removal of the applicant from service is

proportionate or not?

7. It seems from the enquiry report dated 23.6.2002
that the show cause notice was issued to the applicant
and he was directed to submit his explanation and
accordingly the applicant has submitted his explanation.
It seems that the department has examined two witnesses
Viz. (9) ASR ATASR/ ISR 3 TH g9l, AAYH 3 BUal, & () AUR/ 9089 T TA

HRCA, A St HUEL.
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Shri Ghuge has stated that one Suresh Ramavatar
Shrivas came in injured condition shouting that, “Hgsl s@@
#g3 @@’ on the presentee ground and he was saying that,
“TR ! A MARE AR B, A I BT 8, AL Steal JABE A eep dat A and
at that time the applicant only was present. It further
seems from the evidence of Shri A.S. Bharati that, Suresh

Ramavatar Shrivas crying in his presence and saying that,

“Rie w@ 3 T@@, FH Ra A AR 3~ and that Suresh Shrivas was
injured. Even accepting the entire evidence as it is, it

seems that no charge is proved against the applicant.

8. As already stated the applicant was prosecuted in the
criminal charge of murder of Suresh Shrivas and the
competent Sessions Judge has acquitted the applicant
from said charge. It is also material to note that the
applicant has not been charged for negligence while
performing the duty of a Barber. We can understand that
had the applicant been charged that while performing duty
of a Barber he negligently cut the throat of Suresh Shrivas
and thereby said Sueresh Shrivas died, the same would be

a serious charge, but that is not the charge in the
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departmental enquiry. Since the applicant has been
acquitted in a criminal case the charge that because of his
arrest in a murder trial, the dignity of the Police

Department has lowered down is also not proved.

9. Learned Presenting Officer has invited out attention
to the affidavit in reply filed by the respondent Nos. 1 & 2.
In paragraph No. 6 of the said affidavit in reply, it is stated
that it was duty of the applicant not to allow any private
person to reside in a Barber Shop and cooking in the
Barber Shop. It is not known as to why such statement is
made as there is no charge to that effect against the
applicant. It is stated that FIR was registered against the
applicant in crime No. 117/2007 under section 302 of
[.P.C. and the applicant was arrested, and hence, the
departmental enquiry was also conducted against the
applicant. As already stated the charges in the criminal
trial and those in the departmental enquiry are also

different.

10. We have perused the enquiry report, as well as,

various documents placed on record pertaining to
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departmental enquiry and we are satisfied that there is
absolutely no evidence against the applicant. Even for
arguments’ sake, it is accepted that the applicant obtained
one day casual leave and permission to leave the
headquarter for 4 days considering weekly holidays for
religious purpose, but remained at home, that itself cannot

be a ground to remove the employee from service.

11. We are, therefore, satisfied that the order of removal
of the applicant from service, as passed by respondent No.
2 on 3 November, 2009, and the order passed by the
Appellate Authority dated 20.4.2010 confirming the said
order, are absolutely illegal, without substance and,
therefore, cannot be sustained in the eye of law. In any
case, the order of removal from the service merely because
the applicant remained at headquarter though he obtained
casual leave of one day and permission to leave
headquarter on religious ground, cannot be said to be
proportionate considering the charges leveled against the

applicant.
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12. Considering the fact that the applicant was facing
trial under Section 302 of I.P.C. and that he did not work
during the period from the date of his removal coupled
with the fact that the applicant did not claim back-wages,

the applicant shall not be entitled to any back-wages.

13. We, therefore, pass the following order: -

ORDER

(i) The order passed by respondent No. 2 on 3
November, 2009 and the order passed by the
Appellate Authority confirming the said order on

20.4.2010 are quashed and set aside.

(i) Respondents are directed to reinstate the
applicant in service and allow the applicant
to join the duty as Barber with S.R.P.F,,
Group-III, Jalna. Such order shall be
passed forthwith or in any case within two

months from the date of this order.

(iii) Accordingly, the present Original
Application stands disposed of with no order

as to costs.

MEMBER (J) VICE CHAIRMAN (A)
0.A.NO.818-2011(hdd)-DB-2016



